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Incorporating amendments made by Supplementary Order Paper (SOP) of 13 October 2009 via the Land Transport (Enforcement Powers) Amendment Bill.
The SOP replaced the definition of controlled drug with the definition of a new term "qualifying drug".  As a consequence, the amendments also replace references to controlled drugs and prescription medicines with reference to qualifying drug.  In addition the definition of qualifying drug includes the family of benzodiazepines, which was not included in the definition of controlled drug. 

The Parliament of New Zealand enacts as follows:

1 Title

· This Act is the Land Transport Amendment Act 2009.

2 Commencement

· (1) Sections 5 to 23, 25, and 26 come into force on the earlier of the following:

· (a) a date to be fixed by the Governor-General by Order in Council:

· (b) 1 December 2009.  [The date of 1 November 2009 was subsequently set]
(2) Sections 4, 24, 27 to 31, 32(1), (4), (16), and (17), and 35(2) and (3) come into force on 29 June 2009.

(3) The rest of this Act comes into force on a date appointed by the Governor-General by Order in Council; and 1 or more Orders in Council may be made bringing different provisions into force on different dates.

3 Principal Act amended

· This Act amends the Land Transport Act 1998.

4 Short Title and commencement

· Section 1(4) is repealed.

Part 1
Amendments to principal Act

5 Interpretation

· (1) The definition of blood test in section 2(1) is amended by omitting “taking of a blood specimen for analysis” and substituting “analysis of a blood specimen”.

(2) The definition of blood test fee in section 2(1) is amended by omitting “the blood test fee” and substituting “the fee for the analysis of a blood specimen”.

(3) Section 2(1) is amended by inserting the following definitions in their appropriate alphabetical order:

“compulsory impairment test means a test, carried out in a manner prescribed by the Minister of Police by notice in the Gazette, to determine whether a person’s capacity to drive is impaired

“health practitioner has the same meaning as in section 5 of the Health Practitioners Competence Assurance Act 2003

“medical expenses means the expenses incurred by a medical practitioner or medical officer in taking a blood specimen

“parking warden means a person appointed to hold the office of parking warden under section 7(1) of the Transport Act 1962

“prescription medicine has the same meaning as in section 3(3) of the Medicines Act 1981”.

“qualifying drug-

“(a) 
means any substance, preparation, mixture, or article containing-

“(i)
a controlled drug specified in Schedule 1 (except thalidomide), Schedule 2, or Part 1, 4, or 7 of Schedule 3 of the Misuse of Drugs Act 1975; and

“(ii)
any of the following drugs:


“(A)
Alprazolam:

”(B)
Bromazepam:

“(C)
Brotizolam:

“(D)
Camazepam:

“(E)
Chlordiazepoxide:

“(F)
Clobazam:

“(G)
Clonazepam:

“(H)
Clotiazepam:

“(I)
Cloxazolam:


“(J)
Delorazepam:


“(K)
Diazepam:


“(L)
Estazolam:


“(M)
Ethyl loflazepate:


“(N)
Fludiazepam:


“(O)
Flunitrazepam:


“(P)
Flurazepam:


“(Q)
Halazepam:


“(R)
Haloxazolam:


“(S)
Ketazolam:


“(T)
Loprazolam:


“(U)
Lorazepam:


“(V)
Lormetazepam:


“(W)
Medazepam:


“(X)
Midazolam:


“(Y)
Nimetazepam:


“(Z)
Nitrazepam:


“(ZA)
Nordazepam:


“(ZB)
Oxazepam:


“(ZC)
Oxazolam:


“(ZD)
Pinazepam:


“(ZE)
Prazepam:


“(ZF)
Temazepam:


“(ZG)
Tetrazepam:


“(ZH)
Triazolam; and

“(b)
includes-


“(i)
any controlled drug analogue (within the meaning of controlled drug analogue in section 2(1) of the Misuse of Drugs Act 1975); and


“(ii)
and prescription medicine; but

“(c)
excludes any substance, preparation, mixture, or article specified in paragraph (a) or (b)(i) if it is excluded by regulations made under this Act”.
6 New section 11A inserted

· The following section is inserted after section 11:

“11A Persons may not drive or attempt to drive while impaired and their blood contains evidence of use of qualifying drug 

· A person may not drive or attempt to drive a motor vehicle while—

· “(a) impaired; and

· “(b) that person's blood contains evidence of the use of a qualifying drug."
7 New section 57A inserted

· The following section is inserted after section 57:

“57A Driving while impaired and with blood that contains evidence of use of qualifying drug"
· “(1) A person who drives or attempts to drive a motor vehicle on a road commits an offence if—

· “(a) the person does not complete a compulsory impairment test in a manner satisfactory to an enforcement officer, who is trained to give the test, when required to do so by an enforcement officer under section 71A; and

· “(b) the person’s blood, as ascertained from an analysis of a blood specimen subsequently taken under section 72 or 73, contains evidence of the use of a qualifying drug."
“(2) If a person is convicted of a first or second offence against subsection (1),—

· “(a) the maximum penalty is imprisonment for a term not exceeding 3 months or a fine not exceeding $4,500; and

· “(b) the Court must order the person to be disqualified from holding or obtaining a driver licence for 6 months or more.

“(3) If a person commits a third or subsequent offence against subsection (1) or any of sections 56(1), 56(2), 58(1), 60(1), 61(1), and 61(2) (whether or not that offence is of the same kind as the person’s first or second offence against any of those provisions), the person commits an indictable offence and on conviction—

· “(a) the maximum penalty is imprisonment for a term not exceeding 2 years or a fine not exceeding $6,000; and

· “(b) the Court must order the person to be disqualified from holding or obtaining a driver licence for more than 1 year.

“(4) Subsection (3)(b) does not apply if an order is made under section 65.

“(5) For the purposes of this section, a conviction for an offence against a provision of the Transport Act 1962 that corresponds to an offence specified in subsection (3) is to be treated as a conviction for an offence specified in that subsection.

“(6) The imposition of a mandatory disqualification under this section is subject to section 81.”

8 Contravention of section 12

· Section 58 is amended by repealing subsection (1) and substituting the following subsections:

· “(1) A person commits an offence if the person drives or attempts to drive a motor vehicle on a road—

· “(a) while under the influence of drink or a drug, or both, to such an extent as to be incapable of having proper control of the vehicle; or

· “(b) if the person’s blood, as ascertained from an analysis of a blood specimen subsequently taken under section 73, contains evidence of the use of a controlled drug specified in Schedule 1 (except thalidomide) of the Misuse of Drugs Act 1975.

· “(1A) To avoid doubt, subsection (1)(b) does not limit subsection (1)(a).”
9 Failure or refusal to remain at specified place or to accompany enforcement officer

· (1) Section 59(1)(b) is amended by inserting “, 71A, or 72” after “section 69”.

(2) Section 59(1)(c) is amended by omitting “section 69 or 72” and substituting “section 69, 71A, or 72”.

(3) Section 59(1)(c)(i) is amended by inserting “or a compulsory impairment test” after “blood test”.

(4) Section 59(1)(c)(ii) is amended by omitting “either” and substituting “any”.

(5) Section 59(1)(d) is amended by inserting “or a compulsory impairment test under section 71A” after “section 69”.

10 Failure or refusal to permit blood specimen to be taken

· (1) The heading to section 60 is amended by adding “or to undergo compulsory impairment test”.

(2) Section 60(1) is amended by adding “; or” and also by adding the following paragraph:

· “(d) fails or refuses to undergo a compulsory impairment test under section 71A.”
11 Person in charge of motor vehicle causing injury or death

· Section 61 is amended by repealing subsection (2) and substituting the following subsections:

· “(2) A person commits an indictable offence if the person is in charge of a motor vehicle and causes bodily injury to, or the death of, a person—

· “(a) while under the influence of drink or a drug, or both, to such an extent as to be incapable of having proper control of the vehicle; or

· “(b) if the blood of the person in charge, as ascertained from an analysis of a blood specimen subsequently taken under section 73, contains evidence of the use of a controlled drug specified in Schedule 1 (except thalidomide) of the Misuse of Drugs Act 1975.

· “(2A) To avoid doubt, subsection (2)(b) does not limit subsection (2)(a).”
12 Causing injury or death in circumstances to which section 61 does not apply

· (1) Section 62 is amended by repealing subsection (1) and substituting the following subsections:

· “(1) A person commits an indictable offence if the person causes bodily injury to or the death of a person by carelessly driving a motor vehicle (in a manner that is not an offence against section 61)—

· “(a) while under the influence of drink or a drug, or both; or

· “(b) if the blood of the person driving, as ascertained from an analysis of a blood specimen subsequently taken under section 73, contains evidence of the use of a controlled drug specified in Schedule 1 (except thalidomide) of the Misuse of Drugs Act 1975.

· “(1A) To avoid doubt, subsection (1)(b) does not limit subsection (1)(a).

· “(1B) A person commits an indictable offence if—

· “(a) the person causes bodily injury to, or the death of, a person by driving or attempting to drive a motor vehicle; and

· “(b) the person does not complete a compulsory impairment test in a manner satisfactory to an enforcement officer, who is trained to give the test, when required to do so by an enforcement officer under section 71A; and

· “(c) the person’s blood, as ascertained from an analysis of a blood specimen subsequently taken under section 72 or 73, contains evidence of the use of a qualifying drug."
(2) Section 62(2) is amended by inserting “or (1A) ” after “subsection (1),”.

13 Defences

· Section 64 is amended by inserting the following subsections after subsection (1):

· “(1A) It is a defence to proceedings for an offence against section 57A(1) or 62(1A) if the Court is satisfied that the person has consumed the relevant qualifying drug—

· “(a) in accordance with—

· “(i) a current and valid prescription written for that person by a health practitioner; and

· “(ii) any instructions from a health practitioner or from the manufacturer of the qualifying drug; or

· “(b) because it was administered by a health practitioner, provided that the person complied with the instructions (if any) that the health practitioner has given.

· “(1B) It is a defence to proceedings for an offence against section 60(1)(d) if the Court is satisfied that the person's failure or refusal to undergo a compulsory impairment test is because of—

· “(a) a pre-existing medical condition or pre-existing disability that precludes undergoing the test:

· “(b) an injury, sustained in a motor vehicle accident giving rise to an obligation to undergo the test, that precludes undergoing the test.”
14 Blood test fee

· (1) Section 67(1) is amended by inserting “57A,” after “57(2),”.

(2) Section 67(1) is amended by inserting “and any associated medical expenses” after “offence was committed”.

(3) Section 67(1) is amended by omitting “test fee is” and substituting “test fee and any associated medical expenses are”.

(4) Section 67 is amended by repealing subsection (2) and substituting the following subsections:

· “(2) For the purposes of subsection (1), the Minister of Police may from time to time, by notice in the Gazette, prescribe a fee for each type of blood test that is carried out under this Act.

· “(3) The medical expenses referred to in subsection (1) may not exceed the actual and reasonable medical expenses associated with the taking of a blood specimen.”
15 New section 71A inserted

· The following section is inserted after section 71:

“71A Requirement to undergo compulsory impairment test

· “(1) An enforcement officer may require any of the following persons to undergo a compulsory impairment test given by an enforcement officer trained to give the test if the enforcement officer has good cause to suspect that the person has consumed a drug or drugs:

· “(a) a driver of, or a person attempting to drive, a motor vehicle on a road:

· “(b) a person whom the officer has good cause to suspect has recently committed an offence against this Act that involves the driving of a motor vehicle:

· “(c) if an accident has occurred involving a motor vehicle,—

· “(i) the driver of the vehicle at the time of the accident; or

· “(ii) if the enforcement officer is unable to ascertain who the driver of the motor vehicle was at the time of the accident, a person whom the officer has good cause to suspect was in the motor vehicle at the time of the accident.

“(2) An enforcement officer may require a person specified under subsection (1) to—

· “(a) remain in the place where stopped, for a period of time that is reasonable in the circumstances, to undergo the compulsory impairment test; or

· “(b) accompany an enforcement officer to another place to undergo the compulsory impairment test if it would enhance road safety, personal safety, the person's privacy, or the giving or taking of the test.

“(3) A person who has undergone a compulsory impairment test must remain at the place where the person underwent the test until after the result of the test is ascertained.

“(4) An enforcement officer may arrest a person without warrant if the person refuses or fails to comply with subsection (2) or (3).

“(5) An enforcement officer may exercise the powers in subsections (1) and (2) in addition to any breath screening tests under section 68 or evidential breath tests under section 69 and regardless of the outcome of any such tests.”

16 Who must give blood specimen at places other than hospital or surgery

· (1) Section 72(1) is amended by adding “; or” and also by adding the following paragraph:

· “(e) the person does not complete a compulsory impairment test in a manner satisfactory to an enforcement officer, who is trained to give the test, when required to do so by an enforcement officer under section 71A.”
(2) Section 72 is amended by inserting the following subsections after subsection (1):

· “(1A) Subsection (1)(e) only applies if an enforcement officer has good cause to suspect that the person has consumed a drug or drugs.

· “(1B) Subsection (1)(e) applies regardless of whether the person has failed any breath screening tests under section 68 or evidential breath tests under section 69 and regardless of the outcome of any such tests.

· “(1C) An enforcement officer may exercise the powers in subsections (1) and (2) in addition to any breath screening tests under section 68 or evidential breath tests under section 69.”
17 Who must give blood specimen in hospital or surgery

· Section 73(5) is amended by repealing paragraph (a) and substituting the following paragraph:

· “(a) has reasonable grounds to suspect that the person is in the hospital or doctor's surgery as a result of— 

· “(i) an accident or incident involving a motor vehicle:

· “(ii) an injury or a medical condition arising subsequent to an accident or incident involving a motor vehicle; and”.

18 New section 73A inserted

· The following section is inserted after section 73:

“73A Evidence of controlled drug in blood sample taken under section 72 or 73 may not be used as evidence of use of controlled drugs in prosecutions under Misuse of Drugs Act 1975

· Evidence of a controlled drug in a blood sample taken under section 72 or 73 may not be used as evidence of the use of a controlled drug in a prosecution for an offence under the Misuse of Drugs Act 1975.”
19 Certificates in blood-alcohol proceedings

· Section 75(5)(b) is amended by inserting “the presence or” after “certificate,”.

20 Circumstances in which certificate not admissible in proceedings

· (1) Section 79(2) is amended by inserting “presence or” after “relates to the”.

(2) Section 79(3) is amended by inserting “presence or” after “relates to the”.

(3) Section 79(4) is amended by adding “; or” and also by adding the following paragraph:

· “(e) if a certificate certifies that there is evidence of a qualifying drug, the defendant’s blood specimen has been received and analysed by the private analyst and found to contain no evidence of a qualifying drug.”
21 Release of vehicle after 28 days

· Section 98 is amended by adding the following subsections:

· “(6) However, before disposing of a motor vehicle under subsection (4), a storage provider must—

· “(a) search the personal property securities register to identify every person with a security interest in the motor vehicle; and

· “(b) notify in writing every person with a security interest in the motor vehicle.

· “(7) For the purposes of subsection (6), security interest has the same meaning as in section 17 of the Personal Property Securities Act 1999.”
22 Arrest of persons for alcohol or drug-related offences, or assault on enforcement officer

· Section 120 is amended by inserting the following subsection after subsection (1):

· “(1A) An enforcement officer may arrest a person without warrant if the person does not complete a compulsory impairment test in a manner satisfactory to an enforcement officer, who is trained to give the test, when required to do so by an enforcement officer under section 71A.”
23 Enforcement officer may immobilise vehicle, etc, if driver incapable of proper control of vehicle

· Section 121(1)(a) is amended by repealing subparagraph (i) and substituting the following subparagraph:

· “(i) a person who is for the time being in charge of a motor vehicle, because of his or her physical or mental condition (however arising),—

· “(A) is incapable of having proper control of the vehicle; or

· “(B) does not complete a compulsory impairment test in a manner satisfactory to an enforcement officer, who is trained to give the test, when required to do so by an enforcement officer under section 71A; or

· “(C) fails or refuses to undergo a compulsory impairment test when required to do so under section 71A; or”.

24 Strict liability for offences involving insecure loads and loads falling from vehicles

· Section 134(4)(a) is amended by omitting “until the close of 30 June 2009, unless the provisions are sooner revoked,”.

25 Regulations

· Section 167(1) is amended by inserting the following paragraph after paragraph (mb):

· “(mc) specifying that a substance, preparation, mixture, or article is not a qualifying drug for the purposes of this Act:”.

26 New section 209A inserted

· The following section is inserted after section 209:

“209A Analysing blood specimens for statistical or research purposes related to use of drugs or alcohol

· “(1) Without limiting the purposes for which a blood specimen may be analysed or re-analysed under this Act, a person may, for statistical or research purposes related to the use of drugs or alcohol, analyse or re-analyse in an approved laboratory a blood specimen from a person taken under section 72 or 73.

“(2) Subsection (1) applies to any blood specimen taken under this Act before, during, or after it comes into force.

“(3) No analysis of a blood specimen under subsection (1) may be used as evidence in any proceedings for an offence.

“(4) A blood specimen analysed or re-analysed under subsection (1) must be treated in a manner that does not identify the person from whom the blood specimen is taken.”

27 Repeals

· Section 214(3) is amended by omitting “1 July 2009” and substituting “a date to be appointed by the Governor-General by Order in Council”.

28 Acts consequentially amended

(1) The Acts specified in Part 1 of Schedule 1 are consequentially amended in the manner set out in that schedule.

(2) The Act specified in Part 2 of Schedule 1 is consequentially amended in the manner set out in that schedule.

29 Expiry of section 216

· Section 217 is repealed.
30 Regulations and other enactments having effect under this Act

· (1) Section 218(1)(e) to (j) are repealed.

(2) Section 218(2)(a), (c), (d), and (f) are repealed.

31 Expiry of section 218

· Section 219 is repealed.

Schedule 1

Part 1
Amendments that come into force on 1 December 2009

Part 2
Amendments that come into force on 1 November 2009

Land Transport Act 1998 (1998 No 110)

Section 99(1)(b)(x): to insert “or (1B)” after “section 62(1)”.

Section 167(2)(a)(ii): to omit “and 62(1)” and substitute “62(1), and 62(1B)”.

Land Transport Amendment Act 2009 (2009 No 17)

Section 12(2): omit “(1A)” and substitute “(1B)”.

Section 13: new section 64(1A): omit “62(1A)” and substitute “62(1B)”.

Summary Proceedings Act 1957 (1957 No 87)

Item relating to section 62(1A) of the Land Transport Act 1998 in Part 2 of Schedule 1: omit.

Item relating to section 62(1B) of the Land Transport Act 1998 in Part 2 of Schedule 1: omit “drugs or prescription medicine” and substitute “qualifying drug”.

